I. INTRODUCTION "So far as the mere imparting of information is concerned, no university has had any justification for existence since the popularization of printing in the fifteenth century."
Alfred North Whitehead 1 For many years universities organized along traditional lines have almost totally dominated higher education. Until recently the universities' power could be justified because no other means of purveying higher education was technically feasible. Improvements in communications technology, however, have made possible the development of degree-granting programs, 2 often called "open universities," that are no longer tied to the inflexible curriculum or expensive facilities and programs of conventional universities. It is the thesis of this Article that the current structure of the university system has retarded this development and that an antitrust attack on the monopolistic practices of private universities 3 is feasible and should be successful. 4 This Article analyzes the four distinct services performed by universities and describes recent experiments in offering the services separately. A system which offers these four functions in a package on a take-it-or-leave-it basis is referred -to as a "bundled system," whereas an "unbundled" system offers the functions separately. The Article will discuss the application of the antitrust laws to the private nonprofit college generally 5 and to the specific university practice of tying its various services together. The rigidities of the existing bundled educational system then will be contrasted with the benefits of unbundling education.
A. The Four Functions of Traditional University Systems
Because of a degree's usefulness in our credential-oriented society, most students attend a university principally to earn a degree; but universities are not just degree-granting, accrediting institutions. They in fact perform four different and quite distinct functions: impartation of information, accreditation, coercion, and club membership.
Impartation of Information. A major function performed by uni-
versities is the impartation of information. In American undergraduate education, the live lecture is the most commonly used method of transmitting information from the instructor to the students, as it has been since the inception of the university in medieval Europe. 6 Today, seminars are infrequent, and tutorials rarer still. At live lectures the majority of the students behave more like the passive audience at a play than active participants in an academic pursuit, although occasionvate gifts, the cost to society of educating a student considerably exceeds tuition costs. A dramatic example is Yale University, where the estimated cost of instruction per student for 1974-75 is $7,460, and the tuition and fees for that period are $3,650. ally genuine dialogue develops between the professor and the boldest students -in a class. These lectures usually develop around a basic textbook purchased by the students. Generally, the text is neither written by the lecturer nor published by a company associated with the university. Students are sometimes assigned course papers which require the use of the university library, the cost of which is included in the students' tuition. Nevertheless, non-textbook source material plays a relatively unimportant information-transfer role in undergraduate education.
Accreditation. Accreditation services consist of grading the work of students and awarding degrees. To test the proficiency of students, the professor may give periodic written examinations or assign course papers or other projects. Students ordinarily receive final grades upon the completion of each semester or quarter of study. Most universities require a minimal level of cumulative performance for continued enrollment. Students desire this accreditation function because it provides periodic feedback on performance and an achievement record that enhances employment opportunities. The accreditation process is completed for a student when the university measures his record against the requirements prescribed by the university for the awarding of a particular degree. Aside from its historical basis, -the degreeawarding function is somewhat puzzling. The general public attaches great importance to the awarding of a diploma, but usually the only real services rendered by the university in this process are counting the number of passed courses, checking to see whether certain distributional requirements have been met, and calculating the student's grade point average. As long as degrees -are granted on the basis of such automatic formulae, the diploma itself adds no significant information about the student which the transcript could not already provide.
Coercion. Universities form a crucible in which the professors, the school administration, and peer-group influence -all place pressure on -the student to perform his or her work. 7 Some professors use the threat of an unannounced quiz 'to encourage preparation for each class, while others call on students and publicly berate those who are unprepared. By imposing inflexible deadlines, the university increases the pressures which influence student behavior. Each semester, a student must ordinarily enroll in courses which are worth a minimum 7. Many professors and university administrators might view coercion as the least important function of the university, but for many students it may be even more important than impartation of knowledge.
[Vol. 1975:53 number of "credits." If he fails to master the material of a course by the date of examination, the student receives a failing grade, a blemish on his record. Similarly, if he fails to finish a paper by an assigned deadline, undergraduate professors usually lower the student's grade for -the course. In most colleges, after a certain grace period has elapsed, a student may not drop a course without receiving a failing grade. In addition, -there are other penalties for dropping a course after the grace period. Tuition is not refunded, and the substitution of another course is not permitted. Most students are also concerned about being -branded a failure in the eyes of -their fellow students. This influence inspires at least minimal performance. While these pressures often have undesirable side effects such as neuroses and mental breakdowns, many students value the coercive features of the university and would probably be less comfortable with a system that demanded a heavier reliance on their own initiative and motivation. Without this coercion, most students might lack the will power to study intensively, even though, theoretically, -they could master college-level work simply by systematic reading.
Club Membership. This concept is especially prevalent in the British university system, where the phrase "the old school ti&' is used to connote the social and business affinity of those who have attended the same college or public school. In its more attenuated form in the United States, the club membership" function has two aspects: (1) exclusiveness and (2) interaction (social as well as intellectual).
Since leading universities accept only a relatively small percentage of those who apply, being accepted is similar to being asked to join a rather exclusive club. Acceptance itself is a confirmation of one's intelligence. 9 If the student actually attends one of these leading universities, he will have the opportunity to associate with -those of similar intellectual abilities and eventually with those graduates of the school who have distinguished themselves. This arrangement may easily redound to the student's advantage as these relationships mature into significant opportunities in the job market.
Club membership has a second aspect that does not depend on the exclusiveness of the school's admission policy. It is the opportunity for residential university students to interact with other students. In-8. This concept should be distinguished from membership in a social fraternity or sorority. The club described here is composed of the entire student body of a university. 9. However, in some circles, it is considered in bad taste to boast about being accepted at schools which a student does not actually attend, Almost no one puts such informatom on his resum , formally, this might take the form of intellectual bull sessions. On a more formal level, students may join special interest clubs that sponsor activities directed at particular academic areas.
B. Attempts at Unbundling
Although the current structure of the university system is encrusted with tradition, other means do exist now for instructing college students. 0 In Britain, new methods of information impartation have been incorporated into a program called the Open University, which offers students an opportunity to earn a college degree while continuing to work. The Open University employs a variety of techniques and technologies, including television, radio, brief summer school sessions, and centers replete with tutors and counselors. 1 The University of London has long had a program offering degrees to any student who passed the required examinations even if he has not received any formal instruction. C. HOULE 20-27. For a discussion of foreign external degree programs generally, see id. at 18-44.
For an excellent bibliography of the literature on external degrees, see id. at 187-208.
12. The TV College, now in its thirteenth year, offers an associate in arts to those who complete its program of broadcast television instruction. For a general discussion of credit for television courses, see Sharon, College Credit for Off-Campus Study 8-10, 1971 (Bethesda, Maryland, ERIC Document Reproduction Service ED 048 520). [Vol. 1975:53 College, a New York university which has no campus, classrooms, laboratories, or libraries. 3 Similar independent courses of study are now offered by the University Without Walls, a degree-granting consortium of twenty-nine colleges. 14 Other state universities, including those of Oklahoma, Massachusetts, Minnesota, Florida, Vermont, California, and Hawaii, are experimenting with various types of less extreme external degree pro-gpamsYs With support from the federal government's National Institute of Education, the State of Nebraska has created the State University of Nebraska, an open university or "university without walls" which will offer college courses through educational television, textbooks, newspapers, correspondence, video cassettes, sound-tape cassettes, and regional resource centers.' 6 The National Institute of Education also hopes -to establish an open university for -the entire Middle West, called the "University of Mid-America," which would provide instruction to students who cannot afford to attend college on campus.
Other programs offer courses related to a particular subject. In cooperation with the University of California Extension, Psychology Today offers two separate introductory psychology courses in the format of either an independent study plan 8 or independent study supplemented by television programs shown by local educational television stations. 9 Another new program is Courses by Newspaper, which is 13. C. HoUrLE 97-100. Students are guided by "mentors" who help them to work out a flexible educational program leading to a degree. Id. 18. The independent study course includes programmed study manuals, a textbook, long-playing records, self-check quizzes, and computer-scored examinations. Those who successfully complete the course receive five credits from the University of California Extension.
19. The television course consists of eighteen half-hour television programs, a textbook, a study guide, a film guide, records, self-tests, and a series of computer-scored examinations. The University of California, San Diego, will grant eight extension credits to those who complete the course. PSYCHOLOGY TODAY, Oct. 1973, at 75.
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fundect by the National Endowment for the Humanities and administered by the University of California, San Diego, Extension. The first course, "America and the Future of Man," started in newspapers all over ,the country in October, 1973.20 Tutoring services are also developing. In Chicago, there is a "Learning Exchange" which matches tutors and pupils. When a person telephones the Exchange and expresses interest in learning 'a certain subject, he is given the names, backgrounds, and telephone numbers of those who have registered to teach that subject. If no teacher is available, the student's name is kept on file until a tutor registers. 2 ' New York State has a similar program run by the Central New York Regional Learning Service, established by a grant from thei United States Office of Education. One of the Regional Learning Service's programs is a Regional Instructional Reserve which maintains a computerized list of all local people qualified (in the judgment of academic panels) to serve as tutors in different subjects. 22 These developments have received the encouragement of several groups that have studied contemporary higher education. The Carnegie Commission on Higher Education has recommended "that state and federal government agencies, as well as private foundations, expand programs of support for the development of external degree systems and open universities . . . and has urged "the development and utilization of outstanding instructional programs and materials for use with new educational hardware." 24 The Commission hopes that by the year 2000 there will be widespread "availability of education through independent study both within and without traditional institutions . . .through applications of the expanding technology. ' 31. The term "external degree" has a vague definition. Houle defines an external degree as "one awarded to an individual on the basis of some program of preparation (devised either by himself or by an educational institution) which is not centered on traditional patterns of residential collegiate or university study." C. HouLn. 14-15. The New York and New Jersey programs are examples of the most extreme form of the external degree program, which allows the student to prepare for examinations in any manner that he sees fit. See authorities cited in notes 29 & 30 supra.
32. In 1973 these three-hour proficiency tests were administered in May and October at a cost of $15 and $25 per examination. There were no prerequisites set for any of the examinations which covered material comparable to that in college courses. The general concept that universities offer their functions as separate services also has been endorsed by the federal government. A task force concerned with higher education and commissioned by the Department of Health, Education, and Welfare recommended in 1971:
We believe it is time for a different approach to making higher education more available and more stimulating to those people unable to attend a college full-time . . . . We propose that the resources for education provided as a package by the college (formal instruction, reading, libraries, examinations, degrees, etc.) be provided to the community as separate services in order that individuals and groups can find their own way to an education.
We believe that there are literally millions who can benefit from new approaches to an education ....
If separate organizations are established that provide the traditional functions of the college directly to the community, individuals can fashion and legitimize their own programs ....
While at first glance the functions of a college seem inseparable, closer examination would indicate that their separation is not only possible, but would have advantages. 34 In a more general way, Congress has approved these approaches. One goal for the federal Fund for the Improvement of Postsecondary Education 3 5 is "the establishment of institutions and programs based on the technology of communications." 3 6 The Fund also is to be used to work towards "the creation of new institutions and programs for examining and awarding credentials to individuals. .. .
Changes are needed in the existing university system in, order to make higher education available to students of modest economic means. The foregoing material indicates that some progress in this direction has already taken place. At this stage, however, the market for individual educational services can hardly be considered competitive. The market incentive to provide independent courses of study could be greatly improved if prestigious universities were required to sell accreditation as a separate product. This change would remove some of the stigma that has grown up around education provided by "correspondence" type schools. One possible means of bringing about this change is federal antitrust law. [Vol. 1975:53
II.
APPLICABILITY OF FEDERAL ANTITRUST LAW 38
The federal antitrust law which would most likely apply is section 1 of the Sherman Act."' It outlaws every combination in restraint of trade or commerce among the states. 4° However, antitrust law does not reach restraints of trade which either qualify for an exemption or fail to satisfy jurisdictional requirements.
A. "Learned Profession" Exemption
To block the application of federal antitrust laws, universities might interpose the "learned profession!' exemption. The rationale for this exemption is that members of a profession are not engaged in trade or commerce 4 1 and that therefore the jurisdictional language of the Sherman Act does not reach their activities. The problems of successfully asserting this defense are legion. First, the exemption itself is a rather flimsy construct built by lower courts upon Supreme Court dicta. " It has never been specifically endorsed by the Supreme 38. Of course, restraints of trade by universities also may violate state antitrust laws. There appears to be extremely little statutory or judicial discussion of the applicability of state antitrust laws to educational institutions. In 1971, one commentator examined the various state antitrust statutes and concluded "there currently does [sic] not appear to be any state antitrust statutes mentioning or disclosing any application of antitrust violations to non-profit corporations." Nawalanic, supra note 5, at 111. There have been a few cases in which schools and colleges have been sued by small businessmen contesting regulations which were alleged to interfere arbitrarily with their businesses. 39. Tying arrangements have been held illegal under both section 1 of the Sherman Act, 15 U.S.C. § 1 (1970), and section 3 of the Clayton Act, id. § 14. Although the literal terms of the Clayton Act refer to exclusive dealing contracts, the section has been held to apply to tying contracts. See International Business Machs. Corp. v. United States, 298 U.S. 131, 135 (1936) . The Clayton Act is not of direct concern to the universities because it restricts only sales of "goods, wares, merchandise, machinery, supplies, or other commodities." 15 U.S.C. § 14 (1970).
40. "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is hereby declared to be illegal. . . Court" 8 and has been soundly criticized. 44 Although the Fourth Circuit in Goldfarb v. Virginia State Bar 45 recently accepted the "learned profession" exemption, 4 0 two later district court decisions cast doubt on its vitality. 47 Moreover, the term "learned profession" has never been comprehensively defined in the context of the federal antitrust law.
The -traditional definition of the learned professions-theology, law, and medicine 4 s-would exclude the work of most university professors. Furthermore, the cases discussing this exemption frequently suggest that a basis for different treatment is the effort of professionals to raise their own ethical standards. 49 University professors, however, do not have a professional association with the power to prevent one who has violated -the association's ethical standards from continuing to teach. Thus, the "learned profession!' exemption might not apply 'to university professors. Even if professors qualify for the exemption, 
I."
Id. universities have a further problem. As even the Goldfarb court recognized, "[t]he 'learned profession' exemption is a defense to a Sherman Act violation only where the restraint is upon the learned profession itself." 50 When universities restrain commerce or competition in educational markets, the restraint affects independent organizations offering educational services but not the professional activities of professors. Thus, any attempt by universities to assert a defense based on the "learned profession" exemption would fail.
B. Noncommercial Intent Exemption
Universities might argue that they qualify for ,the noncommercial intent exemption recently endorsed in Marjorie Webster Junior College, Inc. v. Middle States Association of Colleges & Secondary Schools, Inc."' Marjorie Webster Junior College is a profit-making proprietary college, and -the Middle States Association is a nonprofit educational corporation which accredits institutions of higher and secondary education. 5 2 Marjorie Webster contended that Middle States and its members had restrained the junior college's trade in violation of section 3 of the Sherman Act 53 by acquiring monopoly power over regional accreditation in the mid-atlantic region and by using this power to inhibit competition from proprietary (privately-owned, profit-oriented) educational institutions. Middle States flatly refused to accredit any college that was not a "nonprofit organization with a governing board representing the public interest." 54 Because of Marjorie Webster's non-accredited status, several accredited senior colleges and universities rejected transfer applications and credits from its graduates, 53 thereby handicapping the junior college's recruitment of high school graduates.
The District of Columbia Circuit Court of Appeals held that this restraint did not violate -the Sherman Act. The court held that "an incidental restraint of trade, absent an intent or purpose to affect the com- mercial aspects of the profession, is not sufficient to warrant application of the antitrust laws. ' 5 6 The rationale of Marjorie Webster has been severely criticized by several commentators, 57 and the exemption that it creates may be on the same shaky legal basis as the "learned profession" exemption. Nevertheless, even if Marjorie Webster is good law, its protection of incidental restraints is too small a shield for the giant universities. Universities might plausibly argue -that the tying of lectures ,to examinations is not commercially motivated; however, they will not be able to show that the restraint is only incidental. The Marjorie Webster court believed -that the junior college could operate successfully without accreditation and that therefore the effect of -the denial of accreditation was incidental."' The impact of the universities' restraint on independent study organizations is far more severe. As a consequence of -the current university structure, few students, after paying tuition, have additional funds to purchase study aids. Obviously, independent study firms could do much more business and take advantage of economies of scale if all students had the option of shifting a substantial part of the funds that they spend for university instruction to the purchase of independently offered study aids.
C. Effect on Interstate Commerce
Section 1 of the Sherman Act prohibits only those restraints of trade which pertain to "trade or commerce among the several states or with foreign nations." 5 9 This phrase has been construed to be as broad as the constitutional limits of congressional power to regulate commerce. 6 0 Therefore, the Supreme Court's substantial expansion of the commerce clause 0 ' has also widened the application of the Sherman Act.
In the words of the Court, "[i]t is well established that an activity which does not occur in interstate commerce comes within the scope The extent to which the activities of an educational institution affect interstate commerce,6 3 of course, depends upon the character of the institution in question. In most cases, however, this requirement should not prove to be a formidable obstacle to the application of antitrust law to universities. So long as the contested activity is one ultimately affecting competition in interstate markets, the Sherman Act's interstate commerce requirement will be satisfied. 64 "If it is interstate commerce which feels the pinch, it does not matter how local the operation which applies the squeeze."" 5 In the case of higher education, the separate sale of educational functions would unquestionably cause many students to substitute books and other materials for lectures. Since the market for textbooks and educational materials is undeniably interstate in character, 6 the tying arrangements of even the most local college would meet the Sherman Act requirement of affecting interstate commerce. Furthermore, the general education programs of universities affect several other national markets, since most universities and colleges nationally attract students, obtain supplies, hire faculty, solicit alumni for contributions, sponsor paid-admission athletic competitions, and belong to interstate collegiate associations.
D. Special Antitrust Exemption for Higher Education
The Supreme Court possibly could create an antitrust exemption for higher education on the ground that the Sherman Act was not in-tended to regulate the internal affairs of private universities. However, one leading commentator has observed that "the Supreme Court and Congress have, in the main, been reluctant-at least since the 1930'sto create or expand antitrust exemptions and have instead placed their principal faith in the efficacy of free competition, or, as a substitute, detailed economic regulation." 67 In 1944, the Court refused to even consider an argument that an implied exemption of insurance companies from the antitrust laws would benefit the public:
Opinions [have been] expressed by various persons that unrestricted competition in insurance results in financial chaos and public injury. Whether competition is a good thing for the insurance business is not for us to consider. Having power to enact the Sherman Act, Congress did so; if exceptions are to be written into the Act, they must come from the Congress not this Court. 68 Nevertheless, Congress has been willing to listen to special interest groups seeking an exemption from antitrust laws. For example, in response to the Court's decision quoted in the preceding paragraph, Congress passed the McCarran-Ferguson Insurance Regulation Act 69 exempting insurance companies subject to state regulation from federal antitrust regulation. Congress also could grant an exemption for higher education. It already has done so with respect to the Robinson-Patman Act: "[N]othing in [the Act] . . . shall apply to purchases of their supplies for their own use by schools, colleges, universities, public libraries, churches, hospitals, and charitable institutions not operated for profit. 70 Similar antitrust legislation exempting colleges and universities could be passed. While such legislation would protect universities from the short-term dislocations that might result from the application of federal antitrust law, over the long-term this legislation probably would stifle significant innovations in the field of higher education. Until Congress takes such action, the Sherman Act should be held applicable to the universities. a party to sell one product or service on the condition that ,the buyer also purchase a second product or service. 71 A tie-in is per se illegal under the Sherman Act if three elements are present. First, there must be two distinct products involved: the tying product, which is generally the mnore desirable of the two, and the tied product, which the seller links to the former as a condition of its sale. Naturally, if there are not two or more separate products, there can be no tying arrangement. Second, it must be shown that the seller has sufficient power in the market of the tying product to adversely affect competition in -the tied product's market through the tying arrangement. Third, "not an insubstantial amount ' 72 of commerce must be foreclosed in the market of the tied product or service. 73 Even if only the first of 'these conditions is present, a tie-in may be declared illegal if it is an unreasonable restraint of trade violating the "general standards of the Sherman Act. " 74 The elements of an illegal tying arrangement are present in the bundled system of higher education.
III. TYING ARRANGEMENTS

A. Separate Products
By definition, a tying arrangement must involve two or more products or services. These two products must be sufficiently distinct and separate to convince a reasonable person -that they are not in fact basically one product. 75 The problem of the defining criteria of separate products has proved especially challenging when two items, which may theoretically be marketed independently, are nonetheless so functionally interrelated that they may be considered a single product. 76 Although some commentators have purported to formulate workable standards for determining whether or not a particular sale involves "different" products, 7 7 one antitrust attorney has warned that "it is impossible to predict how a court will decide the question of singleness. 78 Another commentator has remarked: "The factual complexities that face a court in making this determination are exacerbated by the lack of any manageable standards. ' 7 9
There is precedent, however, to support a finding of separateness in two types of cases: (1) when the products fall into different categories, i.e., when the products tied are recognizable as arising from -two truly different lines of business, and (2) when the difference is qualitative, as when one product of distinctly inferior quality is tied to a better product, albeit of the same industry. In Fortner Enterprises, Inc. v. United States Steel Corp., s0 the Supreme Court found "categorical" separateness where financial credit was being tied to the sale of prefabricated buildings. On several occasions, the courts have held trademark/patent licensing and business management services or business supplies to be two separate items. 81 More recently, product separability based on qualitative differentials has formed the basis of several tying cases. 82 After finding exhibition football games sufficiently inferior in quality -to regular season games to be less desirable to paying spectators, -the Second Circuit held that "the distinction between exhibition and regular season contests is sufficiently sharp, at the very least, to render the factual determination of product separability more appropriate for a trial than for summary judgment. '83 There appear to be only two constraints to -the finding of separateness: first, a seller is not required to separate his product into the smallest components that could conceivably be sold; and second, a seller will not 'be compelled to unbundle its product if this would result in awkward or inconveniently diverse business relationships. An example of the first principle was demonstrated in Times-Picayune Publishing Co. v. United States, 8 4 where the Supreme Court held that the publisher of a morning and afternoon newspaper did not violate the antitrust laws by requiring advertisers to buy space in both newspapers, thereby depriving advertisers of the option of advertising in just one. The Court ruled that advertising access to the readership of both morning and afternoon newspapers was, in fact, a single product. 5 The publishing company was free to sell its total circulation as a unit. As a lower court stated, "It is apparent -that, as a general rule, a manufacturer cannot be forced to deal in the minimum product that could be sold or is usually sold." 8 6 Lower court opinions have applied the second principle to condone a credit institution's practice of requiring its borrowers to buy a "package" which included a certificate of title prepared by attorneys designated by the institutions 7 and -to sanction a fruit wholesaler's condition that forwarding and loading services attach to its sales. 88 In these cases, if the antitrust laws prevented the seller from marketing as single products either delivered fruit or credit with title certification, the seller would have to deal continuously with the many different agents of his purchasers-lawyers, loaders, and drivers. 
B. The Tying of Information Impartation to Accreditation
To establish a tying arrangement in higher education, it is first necessary to identify the desired tying service and ,the tied, or less desirable, service and then to show -that the two are either categorically or qualitatively distinct. Although individual preferences undoubtedly vary, the students most harmed by university tying arrangements are probably those who wish to purchase accreditation only and not live lectures by professors. Therefore, accreditation is the tying service and impartation the tied service.
As discussed in the introduction, accreditation and information impartation are clearly separate functions of -the university system. Those who desire a record of achievement from a given -university may not desire information impartation from -the accrediting institution. Furthermore, different skills are involved in performing the two functions. A good lecturer is not necessarily a good examination drafter or grader. In addition, the two services are rendered at different times and under different circumstances. The distinction 'between accreditation and impartation is recognized at Oxford and Cambridge where it has long been the responsibility of the colleges solely to teach and of the university solely to test and to award degrees.a 9 The -two functions, therefore, fall into two different categories of products offered for sale.
If examination results were kept secret and disseminated only -to the students as feedback, it could be argued that tests are an integral part of the information impartation process. A student who had done poorly would continue to study a certain area, while a student who had demonstrated mastery could move on to other subjects. In presentday universities, however, there is tremendous emphasis on the final examination at the end of a course. Even when a student barely passes, he moves on to a different course. There is no further study of the subject, no opportunity to retake the final examination, and the grade is permanently recorded for various -uses.
It is sometimes argued that a college degree represents not only examination results but also class attendance at the accrediting institution; therefore, accreditation encompasses class attendance. In fact, however, almost all universities and colleges have voluntary class attendance. A degree from these schools guarantees only that the student paid for classes and not that he actually attended them. Employers appear unconcerned by this lack of guarantee of class attendance. No special value is placed on the degrees of the rare colleges with compulsory attendance. Furthermore, since college credits frequently are transferred between institutions, a degree from a college does not even guarantee that the student paid for four years of classes at that institution.
C. Market Power
For a tie-in to be illegal, the seller must possess "sufficient economic power [in the market for the tying product] to produce an appreciable restraint on free competition in the tied product."" 0 Tying arrangements "deny competitors free access to -the market for the tied product, not because the party imposing the tying requirements has a better product or a lower price but because of his power or leverage in [the tying] market." '
91
The degree of market power which is required for per se illegality in tying arrangements does not -rise to the level of monopolistic or dominant market power. 9 2 In Fortner, the Supreme Court stated:
The standard of "sufficient economic power" does not. . . require that the defendant have a monopoly or even a dominant position throughout the market for the tying product. Our tie-in cases have made unmistakably clear that the economic power over the tying product can be sufficient even though power falls far short of dominance and even though the power exists only with respect to some of the buyers in the market . . . . Accordingly, the proper focus of concern is whether the seller has the power to raise prices, or impose other burdensome terms such as a tie-in, with respect to any appreciable number of buyers within the market. 92. In Times-Picayune, the Supreme Court originally ruled that the Clayton Act is violated when the seller enjoys either a monopolistic position in the market for the tying product or if a substantial volume of commerce in the tied product is restrained, and it further held that the Sherman Act is violated whenever both conditions are met. 345 U.S. at 608-09. Subsequently, however, in Northern Pac. Ry. v. United States, 356 U.S. 1 (1958), the Sherman Act requirement of monopoly power or dominance in the tying product was redefined. The Court held that the relevant market power test is satisfied whenever the tying party has "sufficient economic power to produce an appreciable restraint on free competition in the tied produet" Id. at 11. 93. 394 U.S. at 502-04 (emphasis added; footnotes omitted).
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will or public acceptance, 94 the uniqueness of the tying product, 5 or the size of the seller's business and the portion of the market controlled by it." Power may also be inferred "from the tying product's desirability to consumers" in conjunction with "the acceptance of a burdensome tie-in by an appreciable number of buyers in the market of the tying product . . . -07 Under any of these tests, virtually all universities will have the requisite market power. The college degree is so desirable that droves of students are prepared to acquiesce to the tying together of information impartation and accreditation -by every university. The universities manifestly impose burdensome terms such as the accreditation-impartation tie-in on their students. Therefore, a court applying the Fortner test should have little difficulty finding that the "economic power" of any given college is sufficient -to produce an appreciable restraint of free competition.
It is evident that the Fortner test for market power demands no more than a showing of widespread tying practices. 9 8 Only the Fourth Circuit has suggested that if the seller proves that its tying arrangement serves legitimate business purposes 99 would a plaintiff have to establish by further evidence that the seller has power over buyers in the market. 100 Rarely will business purposes protect tie-ins.' 0 ' Because of the incon- the fact that this power way itself have no rational basis, it is unlikely that, even in the Fourth Circuit, the universities could escape antitrust liability. The attractiveness of an accreditor should depend primarily on its accuracy and consistency, not on selectivity and strictness of standards. An accrediting organization which reliably awards grades from zero to one thousand should be more attractive to students and employers than an accreditor which refuses to grade most students, and then even flunks out many of those bright students it deigns to grade. 10 Ironically, if the accrediting and information-imparting functions of higher education were unbundled, the irrational preference for selective accreditators would probably dissipate, and eventually colleges would lack the tying market power to tie impartation to accreditation even if such a tie-in were legal.
D. Not Insubstantial Anticompetitive Effects
The final requirement for finding a tie-in illegal per se is that "a not insubstantial" amount of business be actually foreclosed in the tied market.' 0 3 In International Salt Co. v. United States, 0 4 the Supreme Court found that $500,000 worth of annual business "cannot be said to be insignificant or insubstantial."' 0 5 Similarly, in Fortner the Court said:
[Niormally the controlling consideration is simply whether a total amount of business, substantial enough in terms of dollar-volume so as not to be merely de minimis, is foreclosed to competitors by -the tie 102. For a discussion of how accreditation organizations might function under an unbundled system, see paragraph accompanying note 122 infra.
103 . 610 (1973) .
The Second Circuit Court of Appeals has construed this language to create two separate tests: one of "not insubstantial" commerce involved, and another of " [W]e cannot agree . . . that a sum of almost $200,000 is paltry or "insubstantial."' 10
The Court went on to make it clear that [flor purposes of determining whether -the amount of commerce foreclosed is too insubstantial to warrant prohibition of the practice, . . . the relevant figure is the total volume of sales tied by the sales policy under challenge, not the portion of this total accounted for by the particular plaintiff who brings suit.' 0 7
The rationale supporting the "not insubstantial" test also has been stated explicitly: "[B]ecause tying arrangements generally serve no legitimate business purpose that cannot be achieved in some less restrictive way, the presence of any appreciable restraint on competition provides a sufficient reason for invalidating the tie.' 08 Under this test, the tying arrangements of even the smallest colleges would foreclose "not insubstantial" competition. If live lectures were not tied to examinations, students would probably purchase more sound tapes, video cassettes, books, and other educational material. Since the market in videotaped, sound-taped, or mimeographed college lectures virtually has been foreclosed, the total volume of sales tied under the typical university's economic policies is substantial.
Each requirement for a per se violation therefore has been met, completing one count in the indictment against the tying of information impartation to academic accreditation. 0 9 106. 394 U.S. at 501-02. 107. Id. at 502 (emphasis added). 108. Fortner Enterprises, Inc. v. United States Steel Corp., 394 U.S. 495, 503 (1969). 109. Some lower court decisions have thought that certain unusual circumstances can justify a tying arrangement that would otherwise be per se illegal. In Dehydrating Process Co. v. A.O. Smith Corp., 292 F.2d 653 (1st Cir.), cert. denied, 368 U.S. 931 (1961), a seller was permitted to tie silos to unloaders after demonstrating that half the customers who previously bought unloaders separately had demanded refunds because the product did not work efficiently when installed in silos other than those manufactured by the seller. In another case, a tie-in of unpatented components into a patented heating system was permitted because the tying product was guaranteed. Electric Pipe Line, Inc. v. Fluid Sys., Inc., 231 F.2d 370 (2d Cir. 1956). See generally 104 U. PA. L. Rnv. 1123 Rnv. (1956 . Dictum in another opinion indicates that during the initial stages of a new industry a tie-in may be justified if necessary to insure satisfactory performance of complex equipment. United States v. Jerrold Electronics Corp., 187 F. Supp. 545, 556-57 (E.D. Pa. 1960), affd per curiam, 365 U.S. 567 (1961) . It also has been suggested that in order to protect its good will, a franchisor can engage in tyfng arrangements when it is impractical or impossible to specify a substitute for the tied products. Susser v. Carvel Corp., 332 F. 
E. Rule of Reason Violations
In addition to demonstrating that a tie-in is per se illegal, the plaintiff 'has the further option of proving "on the basis of a more thorough examination of ,the purposes and effects of the practices involved, that the general standards of the Sherman Act have been violated." 11 The rule of reason approach presupposes only that the plaintiff can establish the existence of a business arrangement proscribed by section 1 of the Sherman Act and that he can produce some argument that the practice in question is unreasonable. Fundamentally, the antitrust laws operate within good judgment to protect the nation against all unreasonable restraints of trade." 1 ' The general standards of the Sherman Act have been articulated in a number of classic antitrust decisions, 1 12 including Chief Justice White's opinion in Standard Oil Co. v. United States:
[T]he criteria to be resorted to in any given case for the purpose of ascertaining whether violations. . . have been committed, is the rule of reason guided by the established law and by the plain duty to enforce the prohibitions of the act, and thus the public policy which its restrictions were obviously enacted to subserve. 1 . 3 In 1918, Justice Brandeis discussed the scope of this "rule of reason": To detemine [whether a restraint is unreasonable] the court must ordinarily consider the facts peculiar to the business to which the re- 125 (1965) . See also 16H J. VON KAILiNOWSKI § 64.05[l]; Abrams, supra note 72, at 78-79; Comment, supra note 73, at 866-68. However, the holding of Fortner would appear inconsistent with the notion that an otherwise per se violation may be completely immunized from antitrust attack by special circumstances. 394 U.S. at 498.
Even if certain factors, such as the introduction of a new product or the protection of good will, could remove a tie-in from the per se rule, such justifying conditions are not found in American higher education. Most institutions of higher learning have been in business for many years, and the prestigious universities can protect their reputations in less restrictive ways. For example, an accreditor which insisted on testing only a small number of individuals would not be precluded from reducing demand by raising prices, using screening examinations, or employing any other technique which did not involve restraints of trade. Universities could also award different classes of degrees, as is commonly done in England.
110 straint is applied; its condition before and after the restraint was imposed; the nature of the restraint and its effect, actual or probable. 114 Under these admittedly imprecise standards, there exists a sufficient degree of judicial discretion to justify holding the tying of impartation to accreditation to be illegal as an unreasonable restraint of trade.
F. The Ultimate Test: Reasonableness
From a legal realist's point of view, it will always be the reasonableness of a particular restraint which ultimately determines whether a court decides that the restraint violates the antitrust laws. Purported per se antitrust analysis often reflects certain vestiges of a rule of reason inquiry. "r As Professor Malcolm Wheeler perceptively observed: "[P]er se rules . . . usually shift the focus from the basic issue of whether trade has been or is likely to be restrained ,to the definitional question of whether the challenged practice is . . . a tie-in."" 6
The single-product or single-service defense is the most difficult obstacle faced by a plaintiff attacking the accreditation-impartation tiein. A court's decision on the single-service issue will depend largely on its attitude toward the reasonableness of tying together -the two educational functions. The rest of this Article will discuss the reasonableness of the two-function (accreditation-impartation) tying arrangement and the four-function (accreditation-impartation-coercion-club) tie-in. Both the rigidities of the present system and the advantages of the unbundling will be described.
IV. Is THE FouR-FuNcTIoN TIE-IN REASONABLE?
A. Some Rigidities of the Bundled System
Although universities presently tie together the four educational functions, these functions vary in importance and value -to different students. A student who wants just one service, say accreditation, cannot purchase just that. The rigidity and inflexibility of American university education resulting from this packaging are illustrated by the following examples.
A student who desires a college diploma generally must attend a single college for four years. Because of residency requirements, it is almost impossible to spend one year at each of four institutions and earn a bachelor's degree. Furthermore, the student is forced to take a specific number of courses per semester. Because of time conflicts, he may be unable to take a desired course. Examinations are given only at certain times. The student may not create his own tri-mester or penta-mester system. He is not able to take one course compressed into a short time period or ten courses simultaneously over a long period. In addition, the student is deterred from varying the information impartation techniques used to prepare for the final examination in a course. Under no circumstances is he -allowed to pay a lower tuition and just -take the test. Conceivably, students could independently hire tutors, purchase transcripts of lectures at other schools, or buy specially prepared video cassettes on the subjects they were studying; but any expenditures on these items would be in addition to regular tuition. Since the student must pay an extremely high fee for classes even if 'he does not go to them, ,he is most likely -to simply attend classes and not bother with other possible means of information impartation. 1 7
Still another example of the rigidity of the system is the inalterability of final examination dates even if the student is not fully prepared. Finally, there is also no choice as to the type of examination. If a student decided he really knew the material, he might desire a six-hour test or an intensive oral examination rather than a simple twohour test; but even if he is willing to pay a higher fee, he is rarely offered the option of a different kind of examination.
B. Higher Education Unbundled
Perhaps the best way to convey the disadvantages of tying together education services would be to describe a 'hypothetical system hiz which higher education was restructured along functional lines. An unbundled education industry would contain both profit-oriented and nonprofit firms and institutions. Education would be divided into four subindustries: information impartation, accreditation, coercion, and clubs.
Information Impartation Firms. The information impartation subindustry would be profit-oriented, consisting of tutoring firms, book publishers, video-cassette producers, and sellers and renters of books and cassettes. Book publishing would operate much as it does today, although there might be more programmed -texts and increased use of mimeographing, photostating, and photo-offsetting to publish materials for narrow markets. For example, good lectures offered at one school would be mimeographed and sold to students at more than one college.
Educational video tape production would combine aspects of book publishing and television program production. The video cassette would be produced competitively by teams of authorities writing scripts for simulated classroom situations, educational tours or demonstrations, with actors and actresses playing the parts of professor and students. The tapes would be pre-tested on students, and every variable from the color of the instructor's tie to the number of jokes per lecture could be considered." s The video tape performance could be dubbed into foreign languages for promotion overseas where most countries provide higher education .to only a small fraction of their populations. Cassette publishers would furnish free programmed guides to their tapes referring viewers to other tapes for further explanation of troublesome points. Cassettes would be marketed world-wide in suggested course collections to students, profit-oriented and nonprofit libraries, conventional colleges, television broadcasters, cable television companies, and any other firm or organization which cared to purchase them.
Cable television may eventually become an important disseminator of college video courses. The Sloan Commission estimates that by 1980
[t]he majority of cable franchises will have a capacity of at least twenty channels, that forty-channel systems will be commonplace or at least well within the state of the art, and that even greater capacity may be found in great metropolitan areas.. .. This is a conservative prediction; . . . it is at least conceivable that ordinary channel capacity will rise to eighty or above by the use of paired cables or more capacious cables." 9 The Commission also believes that by 1980 between forty and sixty percent of the nation's homes will have cable television. 20 118. The University of Southern California has a voluntary workshop designed to make its teachers more interesting. The workshop is run by an actor, director, and a comedy writer-performer, who adds jokes to lectures. Lancaster, Ever Hear the One About the Professor and the Gag Writer?, Wall Street J., April 17, 1974 Independent organizations would also publish advice on how best to intermix the tapes and books of different firms, and tutors would give advice on what books to read and which tapes to view. In addition to recommending educational material, tutors would also answer individual questions and provide counselling, which would be necessary since even the most sophisticated system of programmed video tapes could not completely anticipate the needs of each individual student. The tutoring industry would be extremely diverse and decentralized. Some companies would have a large number of tutors and attempt to build up a reputation for consistent excellence. Other tutors would operate in smaller partnerships or as solo practitioners. No particular degree would be a prerequisite to entering the profession. Those tutors who were most talented would presumably command the highest hourly fee. Sophisticated systems of programmed computerized instruction 21 and other unusual methods of information transfer would eventually become a part of the dynamic, competitive, and profitable impartation industry.
Accreditation Agencies. The accreditation agencies would have the functions of test-drafting, test-marking, degree-awarding, papergrading, and possibly paper-assigning. Each agency would offer objective and essay examinations in various subjects. Readers of essay-type examinations would be carefully -trained by the agency to grade tests consistently and would be provided with manuals to guide them in the grading of each particular question. To encourage consistency, graders would be divided into different levels. Some of the tests graded by the first or lowest level readers would be randomly selected for regrading 'by second level graders, who in turn would have some of their tests selected randomly for a third reading by third-level graders-and so on. Each student would be allowed to select one of several grading systems-from a pass-fail grade to a numerical grade of zero to one thousand. A student who felt that his test had been marked unfairly could pay an extra fee and have his examination regraded. The size of the extra fee would vary with the level of grader requested. 122 Accreditation agencies would grade papers and dissertations on much the same basis as essay examinations. Although some firms might grade only essays on certain topics, most firms would probably be willing to grade any paper for a fee. 
122.
Although wealthier individuals could afford to "appeal" their grades more often, they would have no guarantee that the second grade would be higher.
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An accreditation agency would award diplomas on -the basis of its own grades and those of other firms. The management of the organization would select the other agencies whose grades it would accept; but once this decision were made, the actual degree-awarding process itself would be quite mechanical, and only a small fee would be charged for this service. Some accreditation agencies would be statesupported or private nonprofit organizations. Others might be private profit-oriented corporations. The profit-oriented accreditation agencies naturally would do their best to attract customers. Nevertheless, it is likely that the most profitable firms would be -the ones with the highest reputation for reliability, integrity, and consistency. As long as an agency had a broad enough range of grades (zero -to one thousand, for instance), a prospective employer would not care whether the agency was exclusive as long as its grades were consistent.
Coercion Firms. Accreditation agencies with a sufficiently large scale of operations might offer tests in certain subjects as frequently as once a month or even once a week. With freedom -to take tests whenever they wished, students would have a tremendous choice of work-pace.
For some students this flexibility in examination scheduling might prove to be a curse rather than a blessing; but private enterprise should be capable of devising ingenious ways of enabling students -to force -themselves to work. For instance, a student might deposit a sum of cash or a promissory note with a company on the condition that the firm return portions of the funds on a weekly basis if the student did his work and performed saisfactorily on a short quiz. If he failed to do his work, he would forfeit his money. In effect, -the young person would be paid a weekly salary to do school work. Less wealthy individuals would put smaller amounts of money into escrow, while richer students would deposit larger sums; but the money in jeopardy would be equally valuable to both groups.
Students might also contract in advance for harassment if they slacked off in their studies during certain periods. The techniques used by these work-coercers would be quite similar to those employed by bill collectors. Coercive services such as these would only be purchased by those students for whom general social and economic pressures were insufficient motivators.
Clubs and Youth Centers. Since -the accreditation agencies and book and video cassette publishers would sell their products and services to anyone, there would be no prestige attached to patronizing any particular tester or publisher. (There would, however, be value in ob- [Vol. 1975:53 taining high grades, and there might conceivably be some prestige in patronizing certain tutoring firms.)
It is quite possible that exclusive clubs of students would appear. Individuals would join clubs for both the prestige of being a member and the possibility of social and intellectual interaction with other persons whose interests and intelligence were similar. Although some entrepreneur might conceivably organize such clubs for profit, it seems more probable that such organizations would not be profit-oriented.
Students who felt that exclusive clubs were excessively snobbish would not be forced to join such clubs in order to meet other young people. Centers probably would be founded in widespread parts of the world. More affluent students might in a single year visit youth centers in Rio, Berkeley, and Paris. Poorer students would roam about less but might still dwell abroad during some period of their studies.
C. Advantages of the Unbundled Educational System
Restructuring education along functional lines would have many advantages. The most obvious benefit would be the increased freedom offered the student to choose what courses to take and where and when to take them. The unbundled system would enable each student to have his own individualized curriculum tailored -to his special needs. Some young people might specialize early; others might sample many different disciplines even at an advanced level before making any decision to specialize. For example, with video cassettes a student interested in law or medicine could take several courses in these subjects without first being forced to make an irreversible decision.
The unbundled system would free young people from the needlessly rigid curriculum requirements sometimes imposed by colleges. Employers and society at large probably have relatively flexible concepts of a liberal arts education. Most non-academics are indifferent as to whether someone they meet has had two semesters of laboratory science or one year of physical education while at college. Two highly esteemed institutions, Harvard College and Yale Law School, have very few required courses. In theory, a student is free to choose a college whose curriculum requirements match his own desires. In practice, however, high school seniors are relatively uninformed about the educational policy of the college they choose. The decision to attend a particular school is influenced by a great many factors, including cost, location, social life, parental pressure, and prestige. Once a student attends a school, it is difficult to -transfer. For students enrolled in a college with inflexible curriculum requirements, moving from the tra-ditional system to the unbundled system would be like moving from the local tyranny of a small company town to the cosmopolitan -tolerance of a large city.
The flexibility of the new system would be a boon to many individuals who presently are unable to obtain higher education. It would be much easier for poor youths to gradually earn a college degree while simultaneously holding a job. Many older men and women who have been frustrated by their lack of college or post-graduate education also would have the opportunity to study conveniently for a degree.
An important benefit to everyone of the restructured system would be the opportunity for continuing education -throughout life. There would no longer be a dichotomy between school and the rest of one's adulthood. Indeed, industry and government might require their employees to maintain their expertise by taking courses. If a more flexible workweek or work-year became commonplace, adults would have ample opportunity to take additional courses and get accreditation for each of -them. Career changes therefore would become easier. The frustrated businessman who became interested in history could take courses to become either an amateur or professional historian. In the words of one educator:
However sophistioated or naive the discussion of . .. [unbundling] may appear, at the heart of its advocacy lies the deep and perennial egalitarianism of the American ethos, rooted in the belief that the individual should have as much education as he needs or wishes to develop his potentialities. And in that ethos, the college or university degree is the tangible manifestation that learning has taken place. 12 3
The restructured system would have still other benefits, one of which would be a decrease in neurotic competition. Without rigid deadlines, education would be more relaxed than at present. Students would no longer be forced to undergo the traumatic experience of taking all their examinations in just one or two weeks. A person could take a test whenever 'he felt he had mastered -the material, or he could decide to skip the examination if he had lost interest in a course. If he did poorly on an examination, he could study some more and take the -test again a month or so later. The "open admissions" policy of accreditation agencies also would eliminate the oppressive rat race to get into colleges and graduate and professional schools. Finally, the increased emphasis on continuing education throughout life would make it less important how one performed in any particular year. 123. C. HOumL 64. [Vol. 1975:53 Specialization by function would improve the quality of education provided. Video cassettes produced by teams of internationally distinguished personnel would be superior to most lectures presently available on any college campus. The well-developed tutorial system would furnish the individualized instruction presently not offered by universities in the United States but which operates very successfully in England.
Similarly, the tutorial and accreditation agencies would attempt to find and train the best suited individuals with particular talents for assisting or evaluating an individual student's educational progress. Even coercion firms could do a more effective job of forcing individual students to work than the present educational system, which often allows students to procrastinate and to do most of their work at the end of the semester. A further advantage would be the variety of clubs formed, since each student could join those which suited his particular interests.
Not only would the restructured system offer more individualized and better educational services, but it would probably do so at a much lower cost per student. Almost all of the high cost of the present college system buys information impartation. It is an incredibly expensive and wasteful duplication of effort to have similar lectures delivered by professors all over the world. There are fantastic economies of scale in higher education which presently are not being realized. Once the cost of a course were spread over a sizeable portion of the student population of the world, the cost per student would be nominal. Higher education could then be made available to all those who desired it, whether -they lived in a ghetto in the United States or in the rural areas of a developing Asian nation. Unbundling of higher education in the United States would aid economic development throughout the world, in poor and rich nations alike.' 24
D. Possible Objections to the Unbundled System
There are many possible objections to the unbundled system just described, and this Article will attempt to anticipate the legal implications of a few of them. 
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Some individuals may fear that a few accreditation agencies would become too powerful and effectively dictate educational policy throughout the United States or even throughout -the free world. For several reasons, this is highly improbable. There are only limited benefits to size in the business of grading essay examinations. An agency which graded essay tests would have to double its staff to double its business. Moreover, it does not seem beyond the capacity of an employer to become familiar with a wide variety of accreditation agencies-all of which would be honest, reliable, and consistent but each with a different educational viewpoint-just as our society is now able to receive graduates of hundreds, if not thousands, of colleges. It would not even be surprising if firms appeared which specialized in evaluating and comparing accreditation agencies, thereby enabling relatively small accreditation agencies to prosper. Because students could take tests in different nations with relative ease and because multi-national accreditation agencies might open branches in many countries, higher education in many nations might actually become less oligopolistic and elitist. i. Centralization of power in the video cassette publishing industry also seems improbable. Since any entrepreneur could produce and distribute a taped lecture or lecture series without a prohibitive capital outlay, one would expect that this subindustry would be almost as decentralized and diverse as the present-day international book publishing, record, or film industries (underground and aboveground). The brisk competition between video tape publishers of different nations would result in such an active international cultural cross-fertilization that it would be impossible for any one publisher to dominate the world of thoughts and ideas.
Earlier in this Article, escape from rigid curriculum requirements was mentioned as an advantage of the new system. Some academics may feel that this increased freedom is not beneficial but harmful. Although this Article has a libertarian bias, this is not the place for an extended discussion of paternalism versus libertarianism. Even in an unbundled educational world, individuals dissatisfied with the way the system operates could attempt to change its course by vigorously entering the marketplace of ideas with their own books, articles, cassettes, and reviews of books and cassettes. Some accreditation agencies also could grant special certificates for completion of certain rigidly defined curricula. Employers and others would undoubtedly come to their own conclusions about the worth of certain courses, so -that there always would be social and economic pressure toward conformity, as well as students who resist this pressure. [Vol. 1975:53 Indeed, other critics may object that the restructured educational system places too much emphasis on accreditation and the invidious discrimination of grades. Students might feel less, rather than more, freedom under the new system. Some persons might criticize the unbundled educational system because it apparently does not encourage research, especially in the laboratory sciences. But the search for knowledge would not be stifled. Tutors and scriptwriters would be forced to do research to maintain or improve their teaching or writing skills. Conventional research journals would most likely still provide specialized media for disseminating current research and giving researchers the pleasure of seeing their work published. The federal government, private foundations, and corporations could increase their subsidy of pure research, and many private universities with substantial endowments could convert themselves into predominantly research institutes.
To facilitate the teaching and testing of research techniques, especially in the laboratory, the unbundled system undoubtedly would make certain adaptations. Accreditation agencies would administer practical examinations; home experimental kits would be manufactured;' 2 5 and tutoring firms would give laboratory instruction, possibly in connection with audio-tape instruction. 126 In the end, if it proves impossible to unbundle certain forms of highly specialized instruction, this instruction could be rendered by approved tutors who would certify student achievement; but this should be exceptional.
There are, of course, other problems with unbundling which might be more intractable. Copyright violations might become difficult to police or prevent, and the impersonal nature of the accreditation system might conceivably encourage cheating. Careful proctoring and vigilance could be used to deter dishonesty.
Ultimately, the most important concern is the quality of education produced by the unbundled system. Defenders of present university tying arrangements will undoubtedly assert that video cassettes are not as effective as live professors. Empircal research demonstrates, however, -that personal instruction at the college level is not necessarily 125. Britain's Open University uses an ingenious home experimental kit in its science courses. Walsh, supra note 11, at 676. 126. There have been experiments with audio taped individual laboratory instruction at Purdue University and at Golden West Community College in California. S. BASKIN, superior to instructional television. In 1966, a review of 207 published studies comparing instructional television and conventional teaching indicated that there was probably no significant difference; sixty-three found television instruction to be superior; and fifty showed conventional instruction to be better. 127 After analyzing the actual data contained in forty-two comparative studies in which a total of 348 comparisons of final examination results had been made, two experts commented: "The conclusions of our comparative analysis are unequivocal . . . . In the most intensive analysis across many studies yet made, we can find no evidence to dispute -the conclusion -that oneway television is as good as other college instructional media."' 1 28
Empirical research questions the superiority of lecture and/or discussion over independent study. A major investigation in 1968 pooled the data from a large number of studies conducted between 1924 and 1965 on the relationship between achievement and instructional arrangements. The study showed that there was no discernible difference between lecture and discussion, between lecture and lecture-discussion, between supervised independent study and face-toface instruction, between supervised independent study and lecture, between supervised independent study and discussion, between supervised independent study and lecture-discussion, between supervised independent study and unsupervised independent study, and between even unsupervised independent study and face-to-face instruction. Under the subtitle "In a Word-Nothing," the authors conclude: "These data demonstrate clearly and unequivocally that there is no measurable difference among truly distinctive methods of college instruction when evaluated by student performance on final examinations."'0 Several large-scale studies not included in the above pooling analysis have generated similar conclusions. Experiments at Antioch College" 3° and the University of Colorado showed that drastic reductions in class time had no adverse effect on content understanding.' 3 ' A study at Miami University in Ohio, using classes of different sizes, com-pared three educational formats with many variations-television, lecture, and discussion-and found no significant differences among any of the groups taught by different methods." 8 2
In the words of one leading commentator, Ohmer Milton: Consistently, . . .such variables as class size, frequency of class meetings, and manner of presentation [including independent study], when considered in isolation, have been demonstrated to wield no major impact upon learning as measured by the usual tests. Even when some of these variables have been combined, their influence appears to be quite minimal .... * ' * Because of 'the consistency of the results in different institutions of higher learning-for example, selective and non-selective ones -and the disciplines in and among them, a far-reaching conclusion, and one which undoubtedly is disturbing to many faculty members and students, can be drawn about the teaching of subject matter content: If the content of a discipline can be defined as a body of information and concepts, the way or ways in which ideas or concepts are organized, and the methods by which knowledge is sought, and if it is acceded that class examinations measure content primarily-there being no research evidence to the contrary-then the explanations of such content by the instructor in the classroom, by whatever method, contribute little to the learning of content. 133 In summary, the possible objections to the unbundled system are not persuasive. In light of the research on learning, the case for unbundling is overpowering. Students should at least be given the option of purchasing less expensive media of instruction free from the restraints of anti-competitive educational tying arrangements.
V.
CONCLUDING COMMENTS
The Supreme Court once remarked that "[t]ying arrangements serve hardly any purpose beyond the suppression of competition.' x 3 4 The tying arrangements in higher education are no exception. The tying of impartation to accreditation cannot be justified and greatly harms society. Under abstract antitrust principles, this unreasonable tie-in violates the Sherman Act. Nevertheless, the judiciary might be reluctant to mandate such a radical transformation of American higher education. Even so, changes will come; but they will be evolutionary rather than revolutionary.
